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Mrs Monika Gellar v Properties Limited 

 

 

Reasons: 

1. In this matter the Claimant Mrs Gellar makes a complaint of unlawful deduction from wages 

and the Respondents oppose the complaint. 

 

2. I heard evidence from the Claimant herself and from Ms Lucy Hale, an HR Consultant. 

 

3. Section 13(1)(a) of the Employment Rights Act 1996 provides that an employer shall not make 

a deduction from wages of a worker unless the deduction is required or authorised to be made 

by virtue of a statutory provision or relevant provision of the worker’s contact.  

 

4. It is agreed by the parties that this is a contractual question and I have to then consider 

whether I am looking at an express term of the contract or an implied term.  

 

5. I turn then to the provisions that are relied on in the Claimant’s contract.  ‘’Sickness payment’’ 

is defined as ‘’Absence due to sickness during the probation period and from the date of 

resignation to the leave date will be paid in line with current SSP regulations. Outside this 

period, any payment made in addition to SSP is entirely at the discretion of the directors’’. I am 

concerned with the second sentence as this was not the probation period and there was no 

resignation involved here. ‘’Absence from work’’ is defined as ‘’Sickness is defined as an 

incapacity to carry out the duties and responsibilities which the employee is contractually 

obliged to do because of their own illness or accident’’.  

 

6. I find that this is an express term that is applicable to the circumstances of this case.  

 

7. The Respondent’s case is short in that the Claimants absence was due to sickness as defined, 

i.e. an incapacity to carry out the contractual duties and responsibilities. The parties agree 

that, whatever else, the Claimant’s situation did not change over the period with which I have 

been concerned. That agreement in a sense disguises a profound and fundamental 

disagreement as to what that unchanging situation was, or more particularly how it could be 

understood. I have to make findings about that, but significantly what both parties are saying 

is that there is no reason for me to find that the Claimant’s condition changed over the 

material period, and I find that they are right in saying that.  

 

8. Looking at all of the following, namely the Claimant’s evidence, the solicitor’s letter, Ms Hales 

impression from her meetings with the Claimant, the fit notes and the OH report, I find they 

all convey substantially the same picture of the Claimant’s health. She was suffering from a 

stress-related mental health condition that produced symptoms of emotional outbursts, panic 

attacks, sleep deprivation with consequential exhaustion and headaches.  

 



9. I find that as at 20th June the correct interpretation of the fit note of 13th June was that the 

Claimant was not then able to fulfil her contractual duties. In saying that I have in mind the 

provision in the contract about the Claimant’s normal place of work, which is in a familiar 

format, and the point that in terms of working at home, the Respondent did not agree to that 

proposed adjustment. This, I find, means that the practical effect as at 20th June was that the 

medical advice was that the Claimant could not fulfil her contractual duties, as the advice 

included a recommendation that she should work from home 2 days per week. I find that at 

that point the Claimant was not capable of carrying out her contractual duties and so when 

she then became absent from work, she was absent by reason of sickness under the express 

term.   

 

10. If I am wrong about the express term, then I find that the position would be the same under 

the common law implied term as explained in Beveridge v KLM UK Limited EAT/1044/99. The 

report of that case does not put the term in plain terms in a single place. The Employment 

Appeal Tribunal said that at common law an employee who is offering his or her services to 

his or her employer is entitled to be paid in that. It is clear that there is a little more to it than 

that because earlier the EAT said that in the instant case, the employee was presenting herself 

as fit for work and willing to work, which is more than simply offering services. Later the EAT 

said that the employee could do no more in respect of her side of the mutual contract than 

proffering her services against a background of a certificate of good health. Ready and able to 

work includes in my judgement being fit to work and the Claimant was not, as I have found, 

fit to work as at the 20th June. She was not fit to carry out her duties in the manner and at the 

location that the Respondent required.  

 

11. Having said that, I return to the point that the Claimants condition did not in any material way 

change over the period with which I am concerned with. The advice about how to deal with 

that condition did change somewhat. The OH report of 1st July referred to working from home 

as an alternative to different arrangements at work rather than a straightforward requirement 

as such, and it did not support the notion of reduced hours, both of those having appeared in 

the earlier fit notes. 

 

12. I am satisfied that this did not reflect any improvement in the Claimants condition, but rather 

a change of advice about what adjustments might reasonably be proposed. It would not be 

right to say that the Claimant somehow became fit for work by 1st July in some way that she 

had not been before. As I have said, I am satisfied that her condition did not change materially 

over this period. Nor would it be right to argue backwards from the fact that the Claimant was 

able to return to work with adjustments to say that she was therefore fit at all times. I find the 

correct position to be that under the express term, the Claimants absence was in the first 

instance due to sickness as defined and it only ceased to be so once a way of enabling the 

Claimant to return to work had been identified and agreed upon. Then, of course, she was no 

longer absent, she was back at work and so the notion of sickness fell by the wayside.   

 

13. Alternatively, I would find with regard to the implied term that the Claimant was ready or able 

to work once the same process had been carried out and way and means had been identified 

and agreed upon to enable her to return to work.  

 



14. Therefore, I am satisfied that after 1st July and until the Claimant returned to work, whether 

viewed under the express term or the implied term, there has been no unlawful deduction, as 

the deductions made were authorised by a relevant provision of the contract.  

 

15. Finally, I emphasise that I have approached the matter, as I have been asked to do so, purely 

as a contractual question arising under Section 13 of the Employment Rights Act. I have not 

gone into any other matter that might be canvassed. The outcome however is that the 

complaint of unlawful deductions from wages fails.  

 


